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Presented By

Jerilyn Morrissey, MD, serves as Versalus Health’s senior vice president of clinical 
and regulatory affairs. Morrissey is responsible for consulting and strategic 
advisement for hospital leaders, case management staff, and physician advisors on 
regulatory, private payer, and utilization management issues. Morrissey leads 
Versalus Health’s clinical and regulatory affairs teams, providing education for 
hospital executives, case management, physician advisors, and attending 
physicians. Morrissey is passionate about using data and technology to help 
hospitals navigate complex Medicare regulations and understand payer practices 
and their impact on the hospital revenue cycle. Morrissey’s experience as a 
practicing physician, a physician advisor for a nationally recognized health system, 
and as a director of clinical information for a national payer, afford her a unique 
perspective to solve utilization management’s evolving challenges. 

Morrissey received a bachelor of arts in biology from the Illinois Wesleyan 
University and her medical degree from the University of Illinois. Morrissey is 
currently a licensed physician in California.
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Presented By

Joseph R. Zebrowitz, MD, is co-founder of Versalus Health, a company 
providing hospitals with next-generation analytic and operational solutions 
focused on the intersection of utilization management, revenue cycle, and 
compliance. Before Versalus, Zebrowitz served as executive vice president for 
Executive Health Resources (EHR) where he was a trusted advisor to thousands 
of hospitals and established the standard for medical necessity reviews. 
Zebrowitz’s career focus has been on assisting hospitals in gaining an accurate 
picture of their compliance and revenue integrity. 

Zebrowitz received a bachelor’s degree in psychology from the University of 
Pennsylvania and his medical degree from Temple University School of 
Medicine. 
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Learning Objectives

• At the completion of this educational activity, the learner will:
– Describe the regulatory framework that applies to Medicare Advantage (MA)

– Discuss what MA payers are and are not allowed to do

– Identify recourses available to providers when payers do not abide by the rules
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Agenda

• Review the regulatory framework that applies to MA payers

• Review specific tactics that MA payers utilize to erode provider revenue 

• Understand how analytics can be leveraged to uncover these tactics with 
precision

• Fighting back – what strategies providers can employ to level the playing field
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Medicare Advantage Organizational Tactics

• Medicare Advantage organizations (MAO) employ tactics that aggressively 

erode provider reimbursement

• Each payer uses a combination of different strategies to achieve its revenue 

goals

• Payer tactics target many points along the clinical revenue cycle – from 

utilization review (UR) to clinical documentation improvement (CDI)/coding to 

the business office 

But can they?  Do they have any responsibilities?
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What Are The MA Rules Of Engagement?

REGULATIONS

+

MEDICARE
MEDICARE 

ADVANTAGE
COMMERCIAL
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Sources of Information

What are the regulatory/legal standards we will review today? 

 Social Security Act (SSA)

 Code of Federal Regulations

 CMS Internet-Only Manuals (IOMs): 
– Medicare Managed Care Manual (100-16) 

• Chapter 4: Benefits and Beneficiary Protections

• Chapter 13: Medicare Managed Care Beneficiary Grievances, Organization 
Determinations, and Appeals Applicable to Medicare Advantage Plans, Cost Plans, and 
Health Care Prepayment Plans (HCPPs), (collectively referred to as Medicare Health 
Plans) – New

 HHS Office of the Inspector General (OIG) reports
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The OIG Provided The Following Overview

“…Medicare pays the insurer (called a 
Medicare Advantage Organization, or 
MAO) a risk-adjusted payment each 
month for as long as the beneficiary is 
enrolled. In exchange for the monthly 
payment, the MAO agrees to authorize, 
and pay for, all medically necessary 
care for the beneficiary that falls within 
Medicare’s benefits package.” 1 [Bold 
added by author]

Source: Office of Inspector General, Medicare Advantage Appeal Outcomes and Audit Findings Raise Concerns About Service and Payment Denials, OEI-09-16-00410 . September 2018
Retrieved from: https://oig.hhs.gov/oei/reports/oei-09-16-00410.pdf Accessed 1 Feb 2022 
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The SSA Focus On Medicare Member Benefits

MA plans must provide a “basic benefit” that is not less than 
the benefit(s) provided to Medicare Fee for Service (FFS) 
beneficiaries. Section 1852(a)(1)(A) of the Act states: 

“[E]ach Medicare + Choice plan shall provide to 
members enrolled under this part, through 
providers and other persons that meet the 
applicable requirements of this title and part A of 
title XI, benefits under the original Medicare 
fee-for-service program option…” [Bold added 
by author]
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The Code Of Federal Regulations Focus On Medicare Member Benefits

“We remind MA organizations of our long-standing 
guidance in Chapter 4 of the Medicare Managed 
Care Manual about medical necessity in the 
context of supplemental benefits and how MA 
plans may develop their own medical necessity 
policies and procedures, so long as access to 
and coverage of Part A and Part B benefits is 
not more restrictive than Original Medicare.” 
(85 FR 33804) [Bold added by author] 

In the revisions to the Code of Federal Regulations, 42 CFR §417, 422, and
423 (F.R. 2020-11342), CMS revised regulations for the Medicare Advantage 
(MA or Part C) Program, Medicare Prescription Drug Benefit (Part D) Program, 
and the Medicare Cost Plan Program, and offered insight into CMS’ intent as 
relates to the revision:
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At the Agency Level: Medicare Managed Care Manual, Chapter 4

“Every MA Plan:…

• Must make determinations based on: (1) the medical 
necessity of plan-covered services - including 
emergency, urgent care and post-stabilization - based on 
internal policies (including coverage criteria no more 
restrictive than original Medicare’s national and local 
coverage policies)... Furthermore, if the plan approved 
the furnishing of a service through an advance 
determination of coverage, it may not deny coverage 
later on the basis of a lack of medical necessity
(Program Integrity Manual, Chapter 6, Section 6.1.3(A)); 

• Must accept and process appeals consistent with the rules 
set forth at 42 CFR Part 422, Subpart M, and Chapter 13 of 
the MMCM.”  [Bold added by author]

Source: CMS Medicare Managed Care (MMC) Internet Only Manual (IOM), Pub 100-16, Chapter 4: Benefits and Beneficiary Protections, Section 10.16 “Medical Necessity” Retrieved 
from: https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/mc86c04.pdf Accessed 1 Feb 2022.
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An Everyday Example That Regulatory Requirements Apply To Both 
Medicare FFS And MA

• Hospitals and critical access hospitals 
(CAH) are required to provide a Medicare 
Outpatient Observation Notice (MOON) to 
Medicare beneficiaries (including MA plan 
members)

• This informs the beneficiary that he/she is 
a hospital outpatient receiving observation 
services and is not inpatient of a hospital or 
CAH

• The MOON is required for MA and FFS 
beneficiaries
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Are Commercial UR Screening Criteria More Restrictive Than Medicare?

COVERAGE determinations may be no more restrictive than Medicare's national and 
local coverage policies...

So, what are Medicare's coverage policies as it relates to status?

• The regulatory definitions of inpatient and observation? YES
•

• UR screening criteria? NO

Are commercial UR screening criteria more restrictive than Medicare? 
YES!!!

“…the organization determination must be reviewed by a 
physician or other appropriate health care professional with 
sufficient medical and other expertise, including knowledge of 
Medicare coverage criteria, before the MAO issues the 
organization determination decision.”  –MMCM, Chpt 4

Source: CMS Medicare Managed Care (MMC) Internet Only Manual (IOM), Pub 100-16, Chapter 4: Benefits and Beneficiary Protections, Section 10.16 “Medical Necessity” 
Retrieved from: https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/mc86c04.pdf Accessed 1 Feb 2022
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How Does Medicare Define Observation?

“Observation services are covered only when provided 
by the order of a physician or another individual 
authorized by state licensure law and hospital staff 
bylaws to admit patients to the hospital or to order 
outpatient tests. In the majority of cases, the decision 
whether to discharge a patient from the hospital 
following resolution of the reason for the observation 
care or to admit the patient as an inpatient can be made 
in less than 48 hours, usually in less than 24 hours. In 
only rare and exceptional cases do reasonable and 
necessary outpatient observation services span more 
than 48 hours. [Bold added by author]

At the agency level, Medicare Benefit Policy Manual (IOM) 
100-02 Chapter 6 §20.6

Source: CMS Medicare Benefit Policy Manual Internet Only Manual (IOM), Pub 100-02, Chapter 6: Hospital Services Covered Under Part B, Section 20.6 “Outpatient Observation Services” Retrieved from: 
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs-Items/CMS012673 Accessed 1 Feb 2022
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Even Though The Payers Get Paid More You Will Get Paid Less

Each payer deploys its own unique methods to undermine hospital’s revenue by taking advantage of the 
disconnects that occur in the clinical revenue cycle. 

PAYER REVENUE EROSION TACTICS
• Affiliated hospitalists control inpatient orders and documentation
• Difficult inpatient authorization; inpatient to observation denials
• DRG downgrades 
• ED-level downgrades

• Inpatient to observation denials
• Observation definition for UM contradicts definition for claims payment
• Use “notifications” to change policy
• Line-item denials; proprietary bundling
• Day-level downgrades 
• ED-level downgrades 

• Inpatient to observation denials
• DRG downgrades (most aggressive)
• Difficult inpatient authorization; inpatient to observation denials
• Blocked peer-to-peer appeals

• BlueCross Blue Shield tactics and level of aggressiveness varies by state
• Difficult inpatient authorization; inpatient to observation denials
• DRG downgrades 
• Difficult or no peer-to-peer appeals
• Complex written appeals process
• Technical denials
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The Three Phases  Of Payer Accountability

Enhance Internal Processes

Enhance

Get Your Own House 
in Order

Escalate

Escalate Payer Issues & 
Improve Contract Language

Escalation, Arbitration, and 
Litigation

Enforce

Enforce Appeal Rights

Exhaust Your Contractual 
Appeal Rights

3EsTHE3ES OF PAYER ACCOUNTABILITY
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Use Actionable Analytics To Get Your House In Order!

Enhance

Start by comparing each MAO’s performance to Medicare FFS

The true performance of an MAO can only be accurately and reliably understood when 
evaluated based on the cumulative impact of all the tactics that effect performance.

Managed Care UM CDI/Coding LOS/Cost Denials
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Let’s Review Some Misconceptions

If a payer agrees to pay 103% of Medicare, this 
contract will definitely yield more revenue than if 

those patients were Medicare FFS

EXAMPLE 1EXAMPLE 1
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Payer 1 Agrees To Pay 103% Of Medicare

Enhance

 Logically, higher contract rates relative to Medicare FFS should yield more revenue
 For this contract, 103% of Medicare rates should result in an additional $625K of incremental revenue 
 But beware, this is not the whole story…
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Does The 103% Materialize?

Enhance

 Despite the higher contracted rates, Payer 1 has the highest revenue shortfall compared to Medicare FFS

 In fact, had Payer 1 patients walked in with Medicare FFS cards, Hospital 1 would have received $2.1M more!

 Payer 1 conditioned the hospital’s UR department to self-downgrade long stay cases to observation to avoid denials. End result was 
a ~32% long observation rate costing $2.6M relative to Medicare FFS

Denial Avoidance Conditioning: Focusing on individual KPIs such as denial rates without 
understanding the impact on the entire clinical revenue cycle results in UR processes that either 
unnecessarily “accept” Observation or proactively place patients in Observation to avoid the denial!

WARNING

 Enhance internal UR processes to reverse the trend of overuse of observation
 Use CMS definitions of Inpatient and observation for MA payers

BEST PRACTICE
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Let’s Review Some Misconceptions

The best payers for my hospital are the 
ones that issue the fewest denials

EXAMPLE 2EXAMPLE 2
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Net Inpatient RealizationTM

Enhance
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Net Inpatient RealizationTM

Enhance

 Rethink your KPIS: 
 Denial rate and overturn rate in isolation are not good indicators of 

MA payer performance
 “Overturn rate” may be impacted by low rates of appeal

BEST PRACTICE
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Let’s Review Some Misconceptions

Some physicians keep MA patients in 
observation status for over two 

midnights…  

EXAMPLE 3EXAMPLE 3
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Uncovering The “Fox In The Hen House”

Enhance

Two hospitals. In Hospital A, physician advisors work with attendings to change order for 2+ midnight 
cases appropriate for inpatient status. In Hospital B, attending physicians do not change orders despite 
meeting inpatient status. Why?”

Investigation into Hospital B revealed that the physicians refusing to follow Medicare guidance were 
affiliated with a payer! The physicians were accountable to metrics developed to encourage leaving patients 
in observation despite meeting CMS inpatient guidance

WARNING

Jun 19
Jun-19 Jul-19 Aug-19 Sep-19 Oct-19 Nov-19 Dec-19 Jan-20 Feb-20 Mar-20 Apr-20 May-20 Jun-20 Jul-20 Aug-20 Jun 19 Jun-19 Jul-19 Aug-19 Sep-19 Oct-19 Nov-19 Dec-19 Jan-20 Feb-20 Mar-20 Apr-20 May-20 Jun-20 Jul-20 Aug-20

Hospital A Hospital B
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Uncovering The Fox In The Hen House: Physician Benchmarking

Enhance

 Use data to compare physician performance
 Understand which physicians are driving high long stay observation rates 
 Determine if the physicians have payer business relationships undermining your hospital’s 

performance & compliance

BEST PRACTICE

Payer Affiliated Physician Group Treating Medicare Advantage vs Medicare FFS

Compare 2+MN OBS Rates by Physician
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Get Your House In Order: ENHANCE Your Process

• Use actionable analytics to compare performance of your MAOs against 
Medicare and identify payer dynamics and specific tactics that have the 
greatest net revenue impact

• Simply focusing on reducing denial rates or appeal overturn rates creates 
“observation conditioning” and gives a false sense of success

• Improve UR case review process
– Use CMS definitions of inpatient and observation for MA payers 
– Develop KPIs that truly measure REVENUE success

Enhance

Remember: the MAO has designed its UR process to create a path of least 
resistance for the hospital to accept lower revenue. So, in summary… 

A stepwise approach that starts with analytics and ends with intervention enables 
providers to level the field
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ESCALATE – The Joint Operating Committee

• Now that you are enforcing your contractual rights, you may continue to see 
several examples of bad payer behavior 
– (e.g., a payer’s hospitalist group that is non-cooperative with UR or a payer medical director 

who is an outlier compared to his/her peers)

• Your agreement with payers likely includes requirements for a Joint Operating 
Committee (JOC) meeting to address contractual disputes

• Are you having these meetings? Who is attending? Who is determining the 
strategy? 

• With preparation and planning, these meetings may help you level the 
relationship with your MAO payer

Escalate
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How To Prepare For A Joint Operating Committee Meeting

• Use actionable analytics (for each clinical revenue cycle areas)
– Areas to focus:

• Inpatient vs observation definition
• Administrative denials
• Peer to peer performance
• Overturned peer to peer appeal’s payment: payment delays and payment amounts 
• Appeal opportunities

• Outline issues to discuss in the meeting
– Some examples include: 

• Unclear definition of inpatient vs outpatient status that drives high volume of peer-to-peer discussions
• Overturned denials via peer-to-peer denied again and require additional appeals
• Payments of peer-to-peers determined to be inpatient appropriate delayed

• Be prepared for MAO common rebuttals 
• Bring case examples to support arguments
• Get definite next steps (with dates and accountable parties)
• Push for contract changes regardless of where you are in the contract life cycle

– Understand the contract value of each term you want to negotiate
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So, If The JOC Does Not Achieve Results

• Most payer contracts have an arbitration clause. If not, you still have rights to 
litigation

• Many facilities are concerned about escalation into arbitration, we hear this all 
the time: “We don’t want to hurt our relationship with the payer”
– If the relationship was “good,” there would be no need to consider arbitration/litigation

• The payer is not worried about the relationship when it takes your money

• We have been involved in nearly 100 payer/provider Arbitrations and litigations 
and learned two things:
– Almost all these cases settle in favor of the provider

– The payer and provider continue to do business and actually have a better relationship

Escalate
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The 3Es of Payer Accountability

 Ensure that every 
inappropriately denied case 
receives a peer-to-peer
discussion and appeal

 Check that payers are 
following contractual terms

 Quantify the impact and 
keep track of the most 
egregious cases

 Gather data and examples 
regarding the payer’s 
inappropriate behavior that 
can be used to improve 
contract language

 Use JOC or executive 
escalation

 Utilize arbitration to enforce 
contractual rights or fair 
treatment if contract allows 
egregious behavior

 Don’t let the payer use 
hospital’s internal process 
as an excuse

 Improve UM case review 
processes

 Don’t let denials create 
“observation conditioning”

 Bring 2+midnights 
observation rate in line with 
Medicare FFS and CMS 
definition of observation

EscalateEnforce

Enhance Internal Processes

Enhance

Enforce Appeal Rights Escalate Payer Issues & 
Improve Contract Language

Get Your Own House 
in Order

Escalation, Arbitration, and 
Litigation

Exhaust Your Contractually 
Allowed Rights to Appeal
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Conclusion

• MAOs are required to provide benefits to members that are no more restrictive 
than traditional Medicare

• MAOs are required to reimburse providers at a level not below that of traditional 
Medicare

• However, whether through inappropriate use of commercial screening tools, 
UR denials, DRG downgrades, etc., few, if any, MAOs actually live up to these 
legal requirements

• To address inappropriate MAO behavior in all areas of the clinical revenue 
cycle:
– Enhance internal processes

– Exhaust your contractually allowed rights to appeal

– Escalate payer issues & improve contract language
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Thank you!

Jerilyn.morrissey@versalushealth.com
drjoe@versalushealth.com

In order to receive your continuing education certificate(s) for this program, you must complete the 

online evaluation. The link can be found in the continuing education section of the program guide.
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